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from among any referred applicant ex-
cept that a preference eligible will not
be passed over to select a non-pref-
erence eligible, unless procedures
under 5 U.S.C. 3318 for passing over a
preference eligible are followed.

(d) Alternative ranking and selection
procedures (category rating). When fill-
ing positions using category rating,
procedures issued by the Secretary will
be followed in lieu of the procedures in
part 337, subpart C, except for §337.304,
of this title.

(e) Passing over preference eligibles.
OPM retains the authority to grant or
deny a pass over request of a preference
eligible with a compensable service-
connected disability of 30 percent or
more and to make medical qualifica-
tions determinations pertaining to
preference eligibles. The Secretary has
the authority to grant or deny a pass
over request of a preference eligible
with a compensable service-connected
disability of less than 30 percent.

§9901.516 Internal placement.

(a) Determining levels of work and
movement within and across career
groups. The determination of when an
action is a promotion, reassignment, or
reduction in band for competitive or
noncompetitive movement and related
pay administration purposes, either be-
tween NSPS positions or to an NSPS
position from a non NSPS position,
must be made by applying the defini-
tions of those terms at §9901.103.

(b) Eligibility for promotion to full per-
formance band. An employee with a rat-
ing of record of Level 1 or Level 2 is not
eligible for promotion to the full per-
formance band of the position until
such time as the employee attains a
rating of record of Level 3 or above. An
employee who does not have an NSPS
rating of record may be promoted to
the full performance band of the posi-
tion if an authorized management offi-
cial conducts a performance assess-
ment and determines that the em-
ployee is performing at the equivalent
of Lievel 3 or above.

(c) Time after competitive appointment
restriction. Restrictions on the move-
ment of an employee immediately after
the employee’s initial appointment to
Federal service as described in 5 CFR
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part 330, subpart E, are not applicable
to NSPS positions.

(d) Details. There is no time limit on
details or any requirement to extend
them incrementally. An official per-
sonnel action is not required to docu-
ment a detail unless the detail exceeds
one year, crosses Component and/or
Agency lines or assigns an employee
from NSPS to another pay system
within the Component (e.g., NSPS to
General Schedule), or documents devel-
opmental rotational assignments or de-
ployment.

(e) NSPS Merit Promotion Program. In
accordance with the Secretary’s au-
thority to prescribe regulations for the
assignment, reassignment, reinstate-
ment, detail, transfer, and promotion
of individuals or employees into or
within NSPS, the procedures below, in
conjunction with the merit promotion
requirements in 5 CFR 335.103(b) con-
stitute the NSPS Merit Promotion
Program. Internal placement actions
may be made on a permanent or tem-
porary basis using competitive and
noncompetitive procedures.

(1) All actions taken under the NSPS
Merit Promotion Program, whether in-
volving the identification, qualifica-
tion, evaluation, or selection of can-
didates, will be made without regard to
race, color, religion, age, gender, na-
tional origin, political affiliation, dis-
ability, sexual orientation, marital or
family status or other prohibited cri-
teria and will be based solely on job-re-
lated factors.

(2) Vacancy announcements will
identify areas of consideration that are
sufficiently broad to ensure the avail-
ability of high quality candidates, tak-
ing into account the nature and level
of the positions covered. Employees
within the area of consideration who
are absent for legitimate reason (e.g.,
on detail, on leave, at training courses,
in the military service, or serving in
public international organizations or
on Intergovernmental Personnel Act
assignments) must receive appropriate
consideration, if they apply for a va-
cant position; i.e., they cannot be ex-
cluded from consideration because they
are absent. Employees who are unable
to apply for vacant positions while
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they are away may also make other ap-
propriate arrangements for consider-
ation.

(3) To be eligible for promotion or
placement, candidates must meet the
minimum qualification standards pre-
scribed by either OPM or the Depart-
ment, as appropriate. Prior to the re-
cruitment process, authorized manage-
ment officials will identify through job
analysis the job-related criteria that
will be used to evaluate and determine
the best qualified candidates for refer-
ral. The job analysis will identify the
basic duties and responsibilities of the
position being filled; the knowledge,
skills, abilities, and/or competencies
required to perform the duties and re-
sponsibilities; and the factors that are
important in evaluating candidates.
The job analysis may cover a single po-
sition or group of positions, or an occu-
pation or group of occupations, having

common characteristics. Candidate
evaluation will give due weight to per-
formance appraisals and incentive

awards. When evaluating a candidate’s
performance appraisals, consideration
may be given to the differences in per-
formance appraisal systems. Job anal-
ysis requirements will conform to the
Uniform Guidelines on Employee Se-
lection Procedures in 29 CFR part 1607,
and 5 CFR part 300, subpart A.

(4) Management has the right to se-
lect or not select from among a group
of highly qualified candidates and to
select from appropriate sources of can-
didates.

(5) Components will maintain a tem-
porary record of each promotion to a
competitive service position filled
through internal competitive proce-
dures to allow reconstruction of the
placement action, including docu-
mentation on how candidates were
rated, ranked, and referred. These
records may be destroyed after 2 years
or after the program has been formally
evaluated by OPM (whichever occurs
first) if the time limit for grievance
has lapsed and destruction would oth-
erwise be consistent with the Depart-
ment’s Priority Placement Program re-
quirements.

(6) Competitive actions. (i) Except as
provided in paragraph (e)(7) of this sec-
tion, competitive procedures apply to
promotion of an employee to a higher

5 CFR Ch. XCIX (1-1-10 Edition)

pay band (i.e., a higher level of work)
and to the following actions:

(A) Temporary promotion or detail to
a higher pay band for more than 180
days. Prior service during the pre-
ceding 12 months under noncompetitive
temporary promotions or details to
higher pay-banded positions counts to-
ward the 180-day total. A temporary
promotion may be made permanent
without further competition, provided
the temporary promotion was origi-
nally made under competitive proce-
dures and the fact that the temporary
promotion might lead to a permanent
promotion was made known to all po-
tential candidates;

(B) Reassignment or reduction in
band to a position with more pro-
motion potential than a position pre-
viously held on a permanent basis in
the competitive service (except as per-
mitted by reduction in force regula-
tions at 5 CFR part 351);

(C) Transfer to a position at a higher
pay band or with more promotion po-
tential than a position previously held
on a permanent basis in the competi-
tive service; and

(D) Reinstatement to a permanent,
term, or temporary position at a high-
er pay band or with more promotion
potential than a position previously
held on a permanent basis in the com-
petitive service.

(ii) When determining whether the
promotion potential of a General
Schedule position is lower than that of
the promotion potential of the NSPS
position to which an employee moves,
the definitions of higher, lower, and
comparable levels of work under
§9901.103 will be applied.

(T) Exceptions to competition. (i) Com-
petitive procedures do not apply to:

(A) Promotion resulting from the up-
grading of a position to a higher pay
band level without significant change
in the duties and responsibilities due to
the issuance of a new NSPS classifica-
tion standard or the correction of an
initial classification error;

(B) Promotion resulting from an em-
ployee’s position being classified at a
higher pay band level because of addi-
tional duties and responsibilities;
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(C) Promotion resulting from pre-
vious competitive selection for a posi-
tion with documented potential to a
higher pay band;

(D) Temporary promotion or detail to
a higher pay band or a position with
known promotion potential for 180 days
or less;

(E) Promotion to a higher pay band
previously held on a permanent basis
in the competitive service from which
an employee was separated or demoted
for other than performance or conduct
reasons;

(F) Promotion, reassignment, reduc-
tion in band, transfer, or reinstatement
to a position having promotion poten-
tial no greater than the potential of a
position an employee currently holds
or previously held on a permanent
basis in the competitive service (or in
another merit system with which OPM
has an approved interchange agree-
ment) and did not lose because of per-
formance or conduct reasons;

(&) Consideration of a candidate not
given proper consideration in a com-
petitive promotion action;

(H) Placement resulting from reduc-
tion in force procedures under 5 CFR
part 351; and

(I) The appointment of career SES
appointees with competitive service re-
instatement eligibility to any position
for which they qualify in the competi-
tive service at any salary level, con-
sistent with 5 CFR part 317, subpart G.

(ii) When determining whether the
promotion potential of a General
Schedule position is lower than that of
the promotion potential of the NSPS
position to which an employee moves,
the definitions of higher, lower, and
comparable levels of work under
§9901.103 will be applied.

(8) Alternative promotion procedures.
The Secretary may authorize the use of
the following alternative procedures to
fill NSPS positions. Use of these alter-
native procedures does not require the
posting of vacancy announcements;
however, employees must be made
aware that these processes may be uti-
lized via newsletters, bulletin boards,
websites, or other common methods of
employee communication. Use of these
alternative procedures is subject to the
requirements of the DoD Priority
Placement Program and the Reemploy-
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ment Priority List. Employees within
the area of consideration who are ab-
sent for legitimate reason (e.g., on de-
tail, on leave, at training courses, in
the military service, or serving in pub-
lic international organizations or on
Intergovernmental Personnel Act as-
signments) must receive appropriate
consideration, i.e., they cannot be ex-
cluded from consideration because they
are absent.

(i) Assessment boards. (A) Boards may
convene to assess internal candidates
for current and future advancement op-
portunities based on pre-established
criteria. Pre-established criteria may
include experience, training, awards,
education, performance evaluation
scores (ratings of record) or other ap-
propriate information consistent with
merit system principles and the ‘““Uni-
formed Guidelines on Employee Selec-
tion Procedures.”

(B) Boards will categorize employees
into specific levels of candidates to
generate referral lists of ranked can-
didates for occupational groups. These
referral lists are valid for one year
from the date generated. Selection
from the referral list should be further
justified based on specific job-related
factors unique to the actual vacancy.

(C) Boards, which should be com-
prised of senior level managers (subject
matter experts for each particular oc-
cupational group), may be convened on
an ad hoc basis or may be held annu-
ally in conjunction with the perform-
ance evaluation process.

(ii) Alternate certification. A selecting
official may make a by-name request
for an individual from any appropriate
source of Department or Component
employees. The employee may be se-
lected if ranked within the highest
quality group as determined by rating
factors established for the position.

(iii) Exceptional performance pro-
motion. (A) An employee whose most
recent rating of record is a Level 5 per-
formance rating may be promoted to a
vacant position in a higher pay band
when the vacant position has the same
occupational series (or related inter-
disciplinary/interoccupational series)
and similar function as the position
the employee held at the time he or she
received the Level b rating.
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(B) Selecting officials must deter-
mine and document the area of consid-
eration, and must consider all employ-
ees in the area of consideration whose
current Level 5 rating was based on
performance in the same occupational
series and similar function as the va-
cancy being filled.

(9) Grievances. Employees have the
right to file a complaint relating to a

5 CFR Ch. XCIX (1-1-10 Edition)

promotion action. Such complaints
will be resolved under appropriate
grievance procedures. The standards
for adjudicating complaints are set
forth in 5 CFR part 300, subpart A.
There is no right of appeal to OPM, but
OPM may conduct investigations of
substantial violations of OPM require-
ments.
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